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SUMMARY:
... The first says that racism has been largely ameliorated in our society, but the gaps persist because of moral and
cultural deficits among particularly low achieving populations, especially poor blacks, as well as misguided remedial
efforts which encourage dependence and victim complexes rather than striving and achievement. ... Are we seeing
evidence that race merely acts as a proxy for entrenched poverty and its culture? Is the disparate impact that we note
simply a reflection of an economic or cultural state, not race? John Rex's definitions from a sociology of race relations
provide a guide for understanding the structure of racism, and how deeply connected it is to the social definitions of
race. ... While the current theory supporting racial inequality as a practice is not biologically based, there are still
popular theories, mostly based on cultural and moral deficiency, which result in the practice of discrimination. ... Thus,
evidence of disparate impact upon races caused by state action alone cannot constitute unconstitutional racial
discrimination. ... Racial coding and linguistic proxies for race like "inner city," "fatherlessness," and "crack baby,"
extended the racial narrative by alluding to race without any requirement for specific reference. ... The problem with
ascribing old-fashioned racism to current racial inequality is both a practical and ethical one. ... If, as suggested earlier,
we look to these proxies for group membership, and not just race, as a source of inequality, then we may address much
more racial discrimination. ...
TEXT:
[*113]
[*114]
I. Introduction
From our various points on the political spectrum, we all look to the current state of black and brown people in the
United States - the persistent gaps in income, education, health, crime and more - with frustration. Two principle
explanatory frameworks describe why the gaps persist despite our nation's transformation under the moral authority of
the civil rights movement. The first says that racism has been largely ameliorated in our society, but the gaps persist
because of moral and cultural deficits among particularly low achieving populations, especially poor blacks, as well as
misguided remedial efforts which encourage dependence and victim complexes rather than striving and achievement.
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Proponents of such arguments are the self-described "racial realists." n1 The other framework maintains that the civil
rights revolution failed to resolve the structural inequalities that are responsible for ongoing poor outcomes for people
of color. America is still experiencing the effects of a historic, as well as contemporary, racially discriminatory society
with inadequate policy and judicial responses to racism. These are the well-described "structural racism" advocates.
The dominant distinguishing features of these explanatory frameworks are where they locate blame and resolutions
for these problems. Two other features of these arguments are particularly relevant: whether they promote solutions
driven by actors internal or external to the communities at issue, and whether they focus on individuals - including their
intentions, values and responsibilities - or institutions like the community, the state and the government. This article
constitutes an intervention into the scholarly debates between racial realists and their structural-racism counterparts. n2 I
reject the conventional party lines of these two groups, and instead promote both a distinct paradigm for understanding
the practice of racial inequality in the post-civil rights era and community-oriented and capacity-building responses
based on this paradigm.
It is immediately clear that my work shares something with the structural racism group because of its interest in
addressing racial inequality as a practice. That is, it does not accept the belief that racism is dead or dying. On the other
hand, this work takes seriously evidence showing that most Americans of all races believe racism is bad, n3 and
self-report that they do [*115] not hold racial animus. n4 Therefore, the first question in my analysis is: how do we
reconcile the American value of equality and egalitarianism with evidence of persistent inequality in everything from
criminal justice to medical testing and child welfare? n5
I reconcile this dichotomy with a descriptor: Post-Intent Racism or - as an era designation - Post-Intent Times. This
moment can be described with three separate elements. First, Americans generally no longer believe in deterministic
accounts of race, nor do they engage in intentionally racist acts as racism is defined in our popular culture. Instead, bias
occurs because of unconscious aversions. Second, group position theory reveals a fundamental tension between our
sense of group membership and our belief in racial equality, a tension that impedes the goal of equality. Finally,
members of all groups, including racially disfavored groups, are strongly influenced by racial narratives that affect the
ability of decision-makers to make race neutral evaluations of parties over whom they exercise power. In fact, these
narratives encourage people to discriminate against members of racially disfavored groups. The cumulative effects of
decisions that disadvantage people of color because of the impact of racial narratives are dramatic and structurally
relevant. Ultimately, institutions and communities working towards solutions for inequality must destabilize racial
narratives, even the current narratives about how to solve racial problems, insofar as they reflect and produce
disadvantaging and exclusionary practices.
This description of "Post-Intent Racism" does not emphasize racism as an individual act, but rather as cultural and
social practice. However, it also recognizes that individual agents who are influenced by culture and society exercise
much power over the practice of racial inequality. Solutions for inequality in these times must not rely solely on a
construct of racism as that which is intentional and deterministic, but must also impact the process of individual
decision-making.
[*116]
II. Post-Intent Times, Post-Intent Racism
A. Defining Post-Intentionality
In 1965, Daniel Patrick Moynihan released his famous, or infamous, report decrying the pathological domestic
behaviors of the black poor. n6 The following year, Dr. Martin Luther King Jr. moved into a Chicago slum to draw
attention to the deplorable living conditions for citizens there. n7 This period of the mid-1960s marks the political
beginning of the scholarly conflict now occurring between the "realists" and "structuralists."
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Communications scholars Jimmie Reeves and Richard Campbell describe the late twentieth century belief in
"cultural Moynihanism" as the idea that moral values, discipline and a work ethic could break the cycle of dependency
that debilitates the poor and especially the black poor. n8 While Dr. King was one of the few black public figures who
did not loudly protest Moynihan's report, he spoke against Moynihanism with his actions. He wanted to call upon the
nation to respond to the suffering created by poverty, and generate political movement among citizens - both inside and
outside of those impoverished communities - to respond to poverty in the United States. His vision was based neither
exclusively on policy nor "bootstraps." It was one of participatory democratic transformation.
Today, most Americans have adopted Dr. King's belief that racism is immoral, and that valuing racial classification
over individual character is wrong. n9 But a problem remains: When King said "let us be judged not by the color of our
skin, but by the content of our character," perhaps he was not prepared for the widespread impugning of black character
in the twenty-first century, not on a deterministic basis, but through what appears to be race-neutral evaluations
regarding behaviors, culture and morality. n10
There is a question of whether what has been outlined is adequately described as racism. Are we seeing evidence
that race merely acts as a proxy for entrenched poverty and its culture? Is the disparate impact that we note simply a
reflection of an economic or cultural state, not race? John Rex's definitions from a sociology of race relations provide a
guide for understanding the structure of racism, and how deeply connected it is to the social definitions of race. Rex
describes the construction of races as:
[*117]
1. A situation of differentiation, inequality and pluralism as between groups.
2. The possibility of clearly distinguishing between groups by their physical appearance, their culture, or
occasionally merely by their ancestry.
3. The justification and explanation of this discrimination in terms of some kind of implicit or explicit theory,
frequently but not always of a biological kind. n11

Rex's definitions do not require a particular brand of racial animus, but do require a practice of discrimination that can
be theorized. While the current theory supporting racial inequality as a practice is not biologically based, there are still
popular theories, mostly based on cultural and moral deficiency, which result in the practice of discrimination.
Nevertheless, the description of racism in popular culture continues to involve: (1) deterministic conceptions of
people according to race, i.e., you are black and therefore you will have X inferior characteristic; and (2) deliberate
efforts to disadvantage someone because of race, i.e., no blacks or Mexicans need apply. n12 This is evident from our
colloquialisms: Judging someone by the color of his skin, color-blindness, "I do not see you as black" and "we are all
the same under our skin," for example. It is also evident from the state of our law. n13 However, these intentionalist and
deterministic definitions of racism describe the biases of a quite small number of Americans. Our legal definitions are
outdated.
This work understands law itself as a cultural institution. n14 The law and court decisions have enormous influence
over racial realities and perceptions. This may be because the law has been used to define race and racial borders since
the nation's formation. n15 Moreover, the law has always been a critical agent for change in moments of racial
transformation in the United States. n16
The cultural studies method interprets social practices, but has failed in many ways to use the abundant social
science literature on the attitudes, practices, and social realities regarding race. Examining the law while ignoring the
social science literature produces an incomplete set of information for cultural analyses. It also risks over-representing

Page 4
19 Nat'l Black L.J. 113, *117

the particular intellectual biases of the author, rather than being a social practice oriented development of cultural
theory. n17
This work uses case law as a lens through which to understand the limitations of our current conceptions of race,
and to encourage new ways of thinking about race. It is not about measuring whether a given judicial [*118] result is
correct or not, but rather understanding the law as part of the fabric of cultural practice and formation and as a tool for
democracy.
B. Intent at Law
In the context of race, the culture of law is in many ways the law of culture. The intent based standard for measuring
discrimination in law and culture reflects the political choice Owen Fiss identified years ago: the choice of
anti-classification responses to racial inequality rather than anti-subordination ones. n18 While the civil rights movement
brought the moral imperative, the courts and legislators fashioned the remedies. In the early post civil rights era, federal
civil rights legislation was a primary means by which the rights of people of color were protected. n19 As Jack Balkin
and Reva Siegel have noted, even in the contemporary era in which all racial classification is subject to strict scrutiny,
and yet racial discrimination is extremely hard to establish, there remains a concern with racial subordination in our law
- even if the concern is insufficient. n20 There is a tension between goals and means at the heart of our deep ambivalence
about the failure of anti-racist ideology to respond to racism's ongoing prevalence.
The United States Constitution provides a baseline of protections against racial discrimination under the Fourteenth
Amendment. These protections are extended by federal and state legislation. Currently, the constitutional standard for
establishing invidious racial discrimination under the Fourteenth Amendment of the United States Constitution requires
the complaining party to prove intentional or purposeful discrimination. n21 Thus, evidence of disparate impact upon
races caused by state action alone cannot constitute unconstitutional racial discrimination.
The legislative standard under Title VII of the Civil Rights Act provides another basis for establishing racial
discrimination. Under that act, employers are prohibited from racially discriminating against employees and evidence of
invidious discrimination may be established by showing that there is a disparate impact upon members of a racial group,
if that disparate impact cannot be explained by a rational and race neutral measure. n22 The quandary is that although
disparate impact does not require evidence that an employer acted intentionally, it is quite expensive to garner
compelling evidence that shows disparate impact.
In contrast to the Title VII context, the Supreme Court's recent series of decisions have limited Congress's power to
substantively interpret the scope of rights under Section 5 of the Fourteenth Amendment. n23 Moreover, [*119] the
Court has held that private discrimination is beyond the reach of Section 5 altogether. n24 As a result, Congress is
significantly limited in extending anti-discrimination protections beyond the Fourteenth Amendment. Although none of
these cases are race discrimination cases, all are relevant to the legal efforts to respond to racial discrimination because
they are Fourteenth Amendment cases.
In these recent decisions, the Court has also abandoned a rational basis standard of review for Section 5 legislation.
Instead, it has adopted a standard of "congruence and proportionality" which imposes stringent standards for legislative
evidence that has yet to be satisfied. The Court thereby limits the power of Congress and lower courts and also dictates
a particular ideology of what will constitute discrimination for the public at large. In Alexander v. Sandoval, 532 US
275 (2001), the Court held that no private cause of action can be premised on Title VI regulations containing a disparate
impact standard because Title VI reaches only instances of intentional discrimination. n25 Title VI of the Civil Rights
Act of 1964 prohibits discrimination on the basis of race, color, or national origin in federally funded programs.
The Court's anti-classification measures mean that while it is increasingly difficult to establish discrimination
claims, it is also extremely difficult to fashion remedies to racial discrimination because of the strict scrutiny applied to
all racial classifications. n26 Reva Siegel, critiquing the state of antidiscrimination law, points out that it "exposes
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serious inconsistencies in the Court's reasoning about race." When it strikes down race-conscious remedial plans, the
Court employs what she calls a "thin" conception of race - race as a "morphological accident" and race as "analogous to
blood type." "Using this thin understanding of race, the Court rejects the arguments advanced by advocates of diversity
and affirmative action who employ racial classification as a proxy for differences in history, culture, and experience. It
sees those arguments as impermissibly stereotyping racial groups. But when minority plaintiffs challenge state policies
that create or support racially disparate outcomes in housing, employment, criminal justice, and schools, this same
Court uses a 'thick' conception of race to justify leaving those outcomes undisturbed." n27
At least two more observations are clear about the state of the law: First, it is inconsistent. There are different
standards for establishing discrimination under different bodies of law. Yet, at the same time, the law is [*120] moving
towards a uniform position that discrimination is a conscious act. During the period in which intent has become
increasingly important for establishing illegal racial discrimination, citizens' self-reporting of racial discrimination has
diminished. Additionally, over this period there has been a growing body of evidence, particularly in the field of
cognitive science, showing that much racial discrimination is unconscious or unintentional.
C. Cognition Research and Race
In a 1987 article, Georgetown law professor and critical race theorist Charles Lawrence argued that requiring a showing
of discriminatory purpose before invalidating legislation as unconstitutional under the Fourteenth Amendment ignores
the fact that racial discrimination is often the result of unconscious racial motivation. n28 Eighteen years later, Jerry
Kang, a law professor at UCLA, published an article with the same underlying theme that used the substantial body of
cognitive research on race which had grown in the intervening years. Kang used the data to show the amount of
unconscious racial bias, and applied that information to challenge recent FCC rulings permitting media ownership
consolidation and failing to enforce diversity. n29
Kang cited data from a wide swath of researchers, ranging from word associations based upon pictures of
individuals belonging to particular racial groups, n30 to the interpretation of behaviors - such as one's likelihood of
carrying a gun - according to racial membership. n31 He found that most people in the United States appear to have
racial biases that operate on an unconscious level. Interestingly, while Kang does not focus much attention on it, one of
the studies he cites also demonstrated that members of a racial minority group might have biases against their own
group members too. This study suggests that many minorities internalize the biases of society at large. n32
While this information does provide a legitimate basis for questioning the intent standard, it does not go far in
giving information about how the effects of racial bias come to pass. Even if we acknowledge the existence of
unconscious bias, are we prepared to say that it is so powerful that it destroys [*121] our ability to reason and
deliberate? If it were that powerful, how could we have any hope of overcoming it? Unconscious bias research alone
says little about how people's unconscious biases affect their behavior. This absence is particularly felt in the context of
actions that do not take place as a result of split second decision-making. For instance, in Unequal Treatment:
Confronting Racial and Ethnic Disparities in Health Care, the authors conclude that "when differences in treatment
attributable to insurance, access to care, health status, and other factors are eliminated ... racial and ethnic healthcare
disparities still remain." n33 However, we do not know enough about the explanation of "unconscious bias" to
understand how race changes a doctor's deliberation process in responding to a situation.
Dorothy Roberts' research on child welfare similarly demonstrates the deficiencies of unconscious bias research.
n34 Knowing about the existence of unconscious bias alone cannot explain why a social worker is more likely to remove
a child from her home when she is black as opposed to white, n35 with otherwise comparable factors at play, because
social workers do not make split second decisions. They follow rules and protocol. Much of the practice of
discrimination is conducted by actors who deliberate and make decisions, some in professional capacities as teachers,
doctors, lawyers, policemen, social service agents, judges, and employers and others in their private lives as home
owners and civic group members. It is too simplistic to conclude that unconscious bias explains why these professionals'
deliberations so often disadvantage blacks and Latinos. Are individuals so subject to reflexive reactions that their
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deliberative capabilities cannot overcome racial aversions? These actors, particularly when operating in a professional
capacity, use specific criteria to make evaluations. They make decisions by using precedent, as well as by judging
individuals on the basis of several factors dictated by a combination of professional training and experience. In many if
not most of these professions black people, and in many cases Latinos, are judged more harshly. n36 This may not be
intentional per se or rooted in racial animus. It may be better explained by looking beyond racial bias and investigating
how these actors interpret the lives of individuals they encounter.
Historically, the discriminatory exercise of discretion has always been a means by which racism has manifested
itself, intentionally or otherwise. n37 It is a popular misconception that pre-civil rights era racism was exclusively
[*122] that which was superficially evident. Facially race neutral discriminatory policies appeared immediately after
the passage of the Civil War Amendments. n38 There was clearly, however, deliberate deception in previous eras with
respect to the idea of race neutrality, where intentional racism was masked as race neutral evaluation. n39 Critical race
theorists have argued in recent years against any claims to race neutrality by stipulating that our normative conceptions
entail advantages for whites that masquerade as meritorious but really only serve to support the racial status quo. n40
Instead of claiming that the standards deceptively obscure intentional racism, critical race theorists call into question the
objective standards themselves because they replicate racial disadvantage. But, even before tackling the more difficult
question of standards, we can show that the application of standards is quite unfair. Moreover we should distinguish
between standards that are rational and those that merely reflect cultural biases and yet in their application have material
consequences. n41
This "disparate judgment" phenomenon occurs in the conscience of the individual who is inquiring and in whom
discretion lies - not because he or she believes the party they are judging will necessarily be a certain way because he or
she is black, but because of the belief that African Americans have a particular set of behaviors, demographics, and
pathologies against which each individual is expected to prove him or herself. In every segment of the African
American population there is a hypervigilant awareness of this belief. In previous generations it manifested in the
bourgeois disapprobation "don't show your color." In contemporary colloquialisms, it is the pejorative "that's so ghetto."
D. The Dispersal of Racism
In one of Chris Rock's comedic routines, he distinguishes between "black folks" and "niggas," saying to the audience
that black people do not like niggas either. n42 To niggas he ascribes all the negative characteristics generally associated
with the black poor: lazy, criminal and excessive. Perhaps a dramatic scholarly corollary to this is the evidence
presented by the racial response research done at Harvard and Yale, which shows that a high percentage of African
Americans have a negative association with black images. While not as high as for white Americans, it is higher than
one might expect. n43
Individuals on the right and left n44 have criticized the use of Kenneth Clark's doll studies in justifying the decision
in Brown v. Board of Education. n45 [*123] Interestingly, legal scholars have rarely interpreted the studies as evidence
of the quandary of intra-racial discrimination. Measures of self-esteem for African American children are high,
especially African American girls. n46 There is often, however, a marked difference between self-esteem and group
esteem. One can have poor group esteem and high self-esteem. n47 The choice of the white doll as the "pretty doll" did
not necessarily suggest that the individual child had poor self-esteem, but suggested the child may have understood that
the black doll belonged to the group marked as inferior.
When applying the issues raised by this observation to the contemporary era, one realizes that not only are we
post-intent and post-deterministic regarding how racism manifests, but also perhaps from whom it manifests. It is not
necessarily the case that one must have a white bad actor to have discrimination against racial minorities. Courts have
acknowledged this. But as Tanya Hernandez has noted, acknowledging it and parties actually prevailing in cases of
intra-racial discrimination are two totally different matters. n48 This is of particular concern because within racial groups
there are growing numbers of sub-groups who have inter-group conflict intra-racially which may be based on ethnicity,
color, class, or some other variable tied to notions of race, even if it is not simplistic racial animus against X group.
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Discrimination among groups of racially marginalized people complicates the challenge of responding to unconscious
bias, and particularly the usefulness of the "role model" as a formula for responding to racial bias, since the proposed
role model may be subject to similar kinds of biases against people of color as whites. n49
E. Group Position Theory
Although cognition research shows unconscious bias both intra-and inter-racially, we still have the difficulty of
showing how this fits within the puzzle of deliberation that leads to racial inequality as a social practice. Two other
bodies of information help us answer this deliberative question. The first is the work of sociologists who use group
position theory to provide explanations of contemporary racism. One such scholar, Lawrence Bobo, terms
contemporary group position oriented discrimination "laissez [*124] faire racism." He and his colleagues have
described the shift from "Jim Crow racism" to "laissez faire racism":

We have seen the virtual disappearance of overt bigotry [at least in polite society], of demands for state imposed
segregation, of advocacy of anti-Black exclusion and discrimination in the labor market, and of adherence to the belief
that Blacks are the categorical intellectual and temperamental inferiors of Whites... . Laissez faire racism involves a
persistent negative stereotyping of Black Americans, a tendency to blame Blacks themselves for the Black-White gap in
socioeconomic standing, and resistance to meaningful policy efforts to ameliorate America's racist social conditions and
practices, with the latter views substantially rooted in perceptions of threat and the protection of collective group
privileges. n50

Bobo argues for a group position theory of prejudice, which links in a useful way the decision making of individual
actors to the larger social structure in which they participate. Importantly, Bobo identifies competition as well as
symbolic racism as the source of racism under the group position theory. He uses Blumer's group position theory of
prejudice to make his argument with the intent of "theorising how social structure comes to shape individual psychology
and socially consequential behavior. It is neither a sociological approach interested only in the macro-level, structural
dynamics of race, nor one that defines individual psychological dynamics as relatively unimportant." This normative
belief brings an agency to the construct of laissez faire racism: it is not simply a structural or instrumental phenomenon;
it is acted upon. n51 Bobo applies this argument by conducting research on competitive threat from the perspectives of
multiple groups and examining the impact of competitive threat on policy attitudes and preferences. Finally, he uses the
group position framework to theorize changes in whites' racial attitudes in the United States. n52
In studying the Chippewa Indians' treaty rights controversy between 1983 and 1992, Bobo and his colleague Mia
Tuan demonstrate that whites opposed the treaty because of the perceived threat of economic gains by Indians. n53 They
argue that many white people see themselves as losing ground compared to members of minority groups. n54 In his
1992 study of ethnic antagonism in Los Angeles, n55 Bobo revealed that competitive threat impacted all groups,
although with respect to different variables. The sense of threat was not necessarily correlated to the size of the group.
n56 Other factors involved were the relative economic resources of the groups, the specific social domain in question,
and the overtness and intensity of prior or current conflict between the groups. Hence, the manifestation of group
position based prejudice depends upon the relative position of the groups-economically, geographically, and politically.
[*125] Cognitive researchers have considered group preferences as a basis for the practice of racial bias as well.
Gaertner and Dovidio have demonstrated that people will avoid acting in ways that are generally acknowledged to be
racist, especially if they are liberals. n57 However, when there is a space for discretion, in which there is no public
statement that such bias is evidence of racism, they will act with preferences for whites or members of what Gaertner
and Dovidio have termed "in groups" for the evaluating parties. n58 Two things are notable with this evidence: First,
people interpret the racial implications of their actions according to narratives that are popularly held about what racism
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is or is not. Second, parties may disadvantage people of color, even while vociferously stating that they are not "racist"
and without evidence of any form of deliberate racial animus.
Moreover, Gaertner and Dovidio show that it is especially true that the bias presents itself when it is possible to
ascribe it to some other factor. Therefore, a legal standard which demands a race-neutral factor for justifications of
discriminatory impact n59 actually serves the form of racial discrimination that is common among white liberals. It is
often only when one can find a "race neutral" measure, regardless of whether it is rationally related to the form of
discrimination, that one feels comfortable acting in a discriminatory fashion. n60 In particular, according to the findings
in these cognitive and sociological studies, the creation of norms that are proxies for races - rather than rational ideals serves a purpose. n61 In order for a court to begin to be able to account for this, it would have to do a multivariable
analysis not only of race neutrality and rational basis, but also of the relationship between the neutral factor and the
presence of members of the suspect class, and whether the neutral factor actually allowed a justification for
discrimination in the specific case and perhaps even in a larger social context. n62
The work of Bobo and his co-authors, along with Gaertner and Dovidio, indicates a conflict between the way
members act in the interest [*126] of their group and their proclamations of egalitarianism. In particular, it may
demonstrate why white Americans when surveyed may acknowledge the existence of racial inequality and yet be
resistant to remedial measures to racial "unfairness." It reflects, as Bobo says, a laissez faire attitude towards inequality,
that may be motivated by feelings of group competition that trump national ethos compounded by an easy reliance upon
"neutral principles" in making evaluations of what should happen to groups of people. n63
This does not explain, however, the discriminatory behavior of actors whose behavior is not tied to group interests.
What group interest does a physician have in providing inferior care to black patients? n64 In particular, professional
contexts would seem to cut against the bias created by sense of self, a proxy for group interest, as well as the "gut"
unconscious bias reaction. In areas that may have economic consequences but do not reflect economic competition,
there is not enough information to explain the intervention of race into the deliberative process with such dire
consequences. And this is where I believe we must return to narrative. In particular, we must confront the
disadvantaging racial narratives that intervene in our deliberative processes and shape our interpretations.
F. Racial Narratives
In "Trojan Horses of Race," Kang argues that the turn to cognition research is perhaps a particularly fertile area for
those who are working in the field of race, and particular for critical race theorists. He posits that cognition research is
not as vulnerable to critique as narrative jurisprudence such as storytelling and personal reflection. Furthermore, Kang
argues that because of the rise of science in law, cognition research might be capable of stronger persuasion than
narrative jurisprudence. n65 While I sympathize with his strategic concerns, there is a two-fold danger to his argument.
The first is that cognitive science remains a young field. It is subject to interpretive biases and cultural influences like
all sciences and particularly the social sciences. n66 So, it cannot be relied on as definitive evidence, even if it is good
evidence. Second, by bifurcating narrative and cognitive science, he discounts a highly important area of cognitive
research: narrative epistemology, or the manner in which narrative plays into cognition. In The Literary Mind, Mark
Turner explains that "narrative imagining - story - is the fundamental instrument of thought. Rational capacities depend
upon it. It is our chief means of looking into the future, of predicting, of planning, and of explaining. It is a literary
capacity indispensable to human cognition." n67 Narrative is fundamental to the way we structure and operate within the
world as individuals and members of [*127] communities. The use of parable, metonym and metaphor allow us to
project a given story into new contexts. Nowhere is this more salient than in the precedent-based structure of Anglo
American Law. Other cognitive and literary researchers have shared Turner's thoughts about the role of narrative in how
we acquire knowledge.
Narratives shape the way people deliberate, interpret and evaluate race in society. This is not to say that narratives
are akin to the use of science to justify racism in a deterministic fashion. I argue that narratives, the stories that are told
about members of racial groups, are a fundamental piece of how we acquire knowledge about those groups. They are
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part of how we make decisions about how to treat individual members of those groups. There is nothing unusual about
this. Story making is fundamentally human. While the racial stories may be subjective, cultural, and contingent, the
impact of story making is not.
In an article titled "Culture and Cognition," sociologist Paul DiMaggio argues that research at the intersection of the
sociology of culture and cognitive science shows that cultural schemata provide cognitively efficient means of
interpretation that are contingent, mediated, often fragmented, and certainly not deterministic. n68 Hence, our cultural
schemata about race may be reflected in cognitive research without our having to resort to deterministic accounts about
the ways in which race operates. Moreover, literary cognitivist Ellen Spolsky has argued that the genetically inherited
epistemological equipment we share actually provides a means of avoiding cultural determinism because we can
re-shape norms and interpretations through our access to narratives and schemata. n69 Spolsky sees within the cognitive
dimensions of narrative the possibility for transforming its cultural manifestations. In other words, racial narratives have
the potential to be changed.
Literary theory suggests that the well-worn descriptor 'stereotype' is not adequate for understanding the connection
between racial imagery and inequality, and that we should look instead to narratives. Roland Barthes, in his description
of the relationship between metaphor and metonymy, illuminates the relationship between stereotype and racial
narrative and explains why the latter is preferable for this discussion. "Metaphor sustains any discourse which asks:
'What is it? What does it mean?' - the real question of any essay. Metonymy, on the contrary, asks another question:
'What can follow from what I say? What can be engendered by the episode I am telling?" n70
Metonymy has a narrative component. While stereotype, like metaphor, tells you what something means, it does
not tell you what will follow from that meaning in the way metonymy does. Take for example, Russian formalist,
Roman Jakobson, who cites a classroom experiment where schoolchildren were asked to react to the word "hut." n71
Some of the children [*128] said that a hut was like a cabin (metaphor), others that it had burned down (metonymy).
Racial narratives not only create a particular image, they tell you something consequential that will follow in the lives of
people or characters in ways that are presumably reflective of their membership in a particular racial group. Racial
narratives say: Black families move into the neighborhood and run down the quality of the homes, increase crime and
therefore lead to depreciation of home values. In contrast, stereotypes say: "Black neighborhoods are poor and
dangerous." It is clear then that racial narratives are more "useful" or interventionist, for example, in examining a
realtor's deliberations about whether to show homes to a black family, or why white families moves out when three
black families move onto the block.
Not all racial narratives are bad. Some are positive, particularly those that emerged from the history of African
American political movements. Kang demonstrates, moreover, that positive racial images may be cued by messaging,
and therefore argues for positive racial imaging through public service announcements. n72 Non-black people of color
often have several positive racial narratives such as: "Asian Americans come to this country with little, work hard, and
excel above all others." These narratives may be employed in different ways depending on the context. In one, Asian
success may be seen as a counter-narrative to racism, in another it may be a means of reflecting white American
anxieties about under-achievement. And for exceptionalized blacks, the Barack Obamas and Oprah Winfreys, the
rhetorical shape of their successes are often "success against odds" stories that operate as positive yet exceptionalizing
racial narratives.
The realms of media and politics are useful for identifying racial narratives and analyzing their influence on
deliberation and evaluation. Media is often a convenient straw horse for racial images, yet is not necessarily a causal
factor in racial narratives. It probably reflects far more racial ideology than it guides. However, racial narratives in mass
media can be measured in much easier fashion than in many other contexts and can arguably reflect a greater social
world than specific examples. For example, as Herman Gray has argued, "television is a dense site of struggle over the
symbolic meanings of blackness in the production of the nation." n73 The backlash against the civil rights movement
may have begun as early as 1965, but it became widespread in the early 1980s, and its most powerful symbols were
stories told through media representations. As Gray writes, "The conservative claim on American national identity
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depended on the production and circulation of specific representations of blackness that could function as the
centerpiece of manufactured resentments, moral panics and fears." n74 Significantly, political conservatives did not
invent the discursive force of many of these images of blackness. These images had a long history even in liberal civil
rights ideology. As historian Daryl Scott has argued, the idea of black Americans as culturally or psychologically
damaged provided the foundation for arguments ranging from the plaintiffs' [*129] claims in Brown v. Board of
Education to culture of poverty theses and tough on crime measures. n75 The behavioral manifestation of this damaged
state and the appropriate response to it identified the politics behind the particular argument, but few questioned
whether the state was an accurate description at all. During the past twenty-five years of presidential elections, racial
narratives have influenced outcomes for both Republicans and Democrats. The Ronald Reagan campaign stump speech
about "welfare queens" tapped into an emotional reaction to the civil rights movement's remedial measures among
recession-wounded whites. And Reagan's policies reflected that orientation. He moved the nation from remedy to
punishment of Americans on the margins of the United States economy. During Reagan's presidency, the U.S. prison
population nearly doubled and by 1990 the country had the highest incarceration rate in the world. African Americans
in that year made up nearly half of the U.S. prison population. n76 As Jimmie Reeves argues, "The war on drugs ...
succeeded in defining social problems that grew from global transformations in late capitalism [like deindustrialization,
job migration, the vanishing 'family wage' of a vanishing manufacturing economy, the flexible exploitation of
fragmented labor markets in a burgeoning service economy, and the rise of transnational corporations] as individual
moral problems that could be resolved by voluntary therapeutic treatment, compulsory drug testing, mandatory prison
sentences, and even the penalty of death." n77 According to this narrative, damaged and morally deficient blacks failed
despite remedial efforts, which ultimately debilitated and encouraged them to be lazy or criminal. The reasonable
response proposed was to no longer reward behavioral and moral failure.
The basic image of the welfare queen, like many of the most powerful racial narratives, was not new. Nor were the
images of the bad black mother, the black thug, the rapist, etc. These images could be traced to the antebellum era as
justifications for the control of African Americans in the form of enslavement, and to the post emancipation era as
explanations for the inappropriateness of radical reconstruction. n78 I am not making a reductive argument likening
current conditions to slavery or even Jim Crow, but suggesting that we should not look for immediate past events to
understand the generation and power of racial narratives. Just as, arguably, the civil rights movement could shift and
create new racial narratives, the Moynihan report could bring back old ones. The nostalgic return to objective social
values in the 80s, which has continued currency today, also provided a means of avoiding any self-consciousness about
the appearance of deterministic or intentional racism and yet facilitated the continuation of disadvantaging [*130]
racial narratives. Hence, colloquial formations such as "blacks need to stop whining" could coexist with the thought,
"I'm not a racist."
Thomas and Mary Edsall argue that both competitive threat as well as a racially shaped moral narrative played a
decisive role in elections beginning in the 1980s. n79 As a specific racial narrative, the Willie Horton imagery of the
Bush election did not simply suggest that citizens should beware of democrats and the black criminals they protect. It
said something about how to expect Dukakis to act; i.e., he will advocate furlough programs that will lead to rapists and
murderers coming to communities like yours to commit violent crimes. It intimated that individuals who are concerned
about crime coming to their community probably should not vote for someone who will advocate policies that allow this
to occur. Racial coding and linguistic proxies for race like "inner city," "fatherlessness," and "crack baby," extended the
racial narrative by alluding to race without any requirement for specific reference. n80 This allowed for a further
protection against claims of racism based in determinism or intentionality.
Malcolm Cross argues, "The increased use of 'coding' was itself a reactionary response to the upsurge of minority
movements of the 1960s, which discredited the use of overly racist appeals without obviating their effectiveness. The
1988 Bush presidential campaign's intensive focus on the theme of law and order and its scurrilous use of the image of a
black rapist to mobilize white voters exemplifies the ongoing efficacy of racial coding in the mainstream political
process." n81 Cross' point is well-taken but in it coding can be read as a simplistic intentionally racist act when in fact
the power of coding is that it need not require intentional or deterministic racism. The thing itself may
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disproportionately reflect black people without being seen as equivalent to, or in absolute union with, the entire black
population. n82 At any rate, the issue of prison furlough programs raised by the Willie Horton story was a significant
factor in moving Bush Sr. from a seventeen point deficit in the summer of 1988 to an eight point lead, and victory in
November. n83
Despite the dominant discourses in which race is broken down along political party lines, the use of racial
narratives in deciding elections has not simply advantaged Republicans. Clinton also saw the benefits of using racial
narratives - often in the form of picture-stories, but also in speeches - to increasing his constituency. The coding began
in his speech accepting the Democratic Party nomination in which he stressed "individual responsibility," [*131] using
the term over twenty times. n84 The party platform that year was "tough on crime" and promoted workfare instead of
welfare. Clinton even left the campaign trail to witness an Arkansas execution of a lobotomized black defendant. In the
Southern primaries, the Clinton team circulated a flyer showing Clinton shaking hands with a white prison warden in
front of a group of huddled black prisoners. n85 This image told the story, "Despite Clinton's Democratic Party
membership, he will affiliate with the white working man, and will also control black criminals."
To return to a previous example, which provides a less deliberately manipulative context than politics, consider the
role racial narratives play in physicians' responses to black patients. With some sensationalism, reporters in 2004
provided readers with a truncated version of research suggesting that physicians respond to black patients distinctly
from whites. The authors of the Board on Health Sciences Policy Report, "Unequal Treatment," understood that part of
the phenomenon of racial inequality in medical care had to do with the shorthand work necessary for deliberation in
medical contexts. They write:

The assembly and use of ... data are affected by many influences, including various heuristics that introduce significant
problems for recall and weighting. In conditions such as these, it may be assumed that cognitive shortcuts have
significant value to any decision maker. Physicians, in fact, are commonly trained to rely on gestalts that functionally
resemble the application of 'prototypic' or stereotypic constellations. That is, physicians use clusters of information in
making diagnostic and other complex judgments that must be arrived at without the luxury of time and other resources
to collect all the information that might be relevant. These conditions of time pressure and resource constraints are
common to many clinical encounters and map closely onto those identified as producing negative outcomes due to lack
of information, to stereotypes, and to prejudice. n86

In addition to reporting studies of physicians showing features of unconscious bias and aversion, these authors also
argue that physicians' responses to patients vary along racial lines. The interpretation of patient symptoms and behavior
is shaped by their senses of what members of those groups will do, and the responses of members of those groups are
shaped by previous encounters with the medical profession. n87 The research shows that part of the decision-making
process of physicians involves assumptions they make about the likelihood of patients to comply with their directions.
n88 This is not a negative narrative per se, but if the evaluation is being made along lines of race, rather than other
signifiers or behaviors, it may have the effect of being systematically disadvantaging regardless of the physician's intent.
It is also a quite normal human response to the process of categorization, which tends to minimize distinctions within
groups but [*132] maximize distinctions between groups, and shapes how information is recalled about members of
groups. n89
The impact of these "narratives" as they present themselves in the individual patient context raises an important
issue. There has been some public debate over the use of racial categorization in medicine and epidemiology,
highlighting the potentially stigmatizing effect of such categorization. And yet, there are very real demographic
distinctions that make collecting data on race extremely important in order to provide adequate care of communities of
color. It is important to know, for example, that African Americans have higher rates of death from breast cancer. This
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must be distinguished, however, from the operation of negative narrative upon treatment decisions. As literary theory
demonstrates, narratives are multivalent. Derrida describes such texts as being tissues of signs. We cannot say that a
racial narrative means X. This is why the same narrative has different political and social interpretations for different
parties. Our social practices guide our responses to particular narratives - social goals intersect with narratives. The
statement, "Black people do not take their medicine," could mean black people reasonably do not trust doctors, or black
people do not care about their health, or something else altogether. But if one acts to deny the medicine, the unequal
effect is the same for the individual. The punitive interpretation of narratives, i.e., "the more prisons, less resources, no
medical intervention" response to the ails of poor communities, is ethically suspect. It forces us also to reconsider the
roles of bias and group position as well as political discourse in the process of policy decision-making. There is a
cyclical relationship between bias, group position, narrative, and inequality that must be confronted.
III. But What About Bad Behavior?:
Anticipated Critiques of the Argument
It would be disingenuous to discuss racial narratives without examining the extent to which they correlate with
empirical truths about certain racial groups. Such a failure might be analogous to the fatal mistake of the Dukakis
campaign in response to the Willie Horton ads. The Democratic response was to have Jesse Jackson and vice
presidential candidate Lloyd Bentsen denounce the ads as racist. But the description did not take because citizens
'believed" the threat described by the advertisements to be accurate. n90
One critique then of the racial narratives observation is that the narratives are merely reflections of empirical truths
in the same way that higher rates of incarceration or child removal are. Moreover, critics may say that bad black
behavior is influencing the deliberative process and that the racial narrative only serves to echo the bad behavior to
which people are responding. There are several useful elements in this observation as well as several problems. In the
political arena, Drew Westen shows that individuals' interpretations are dictated less by evidence and more by party
affiliation [*133] and interest group membership. n91 Additionally, many cultural anthropologists argue that
decision-making has more to do with social norms than "evidence." The problem these arguments pose to my analysis is
that they appear to undermine the significance of deliberation and its intersection with racial narratives as part of the
practice of racial inequality. Instead, they imply that people merely go along with a kind of blind group-think.
It is important to maintain a belief in the deliberative process, if one believes in either democracy or social equality.
It is also true that people are decision makers, even if those decisions are often truncated. We should not discount the
role of decision making even if at times it is less thoughtful than one would hope, because if we could get individuals to
make different sorts of decisions we might be able to ameliorate a good deal of racial inequality.
Behavioral psychology and economics provides another way to think about this. Under the theory of bounded
rationality, certain kinds of evidence presented for decision-making are not weighed completely but according to
shorthand heuristics or an "adaptive toolbox." n92 But how much does the racial narrative and generalized demographic
information actually lead to systemic disadvantaging through a racial heuristic? For example, knowing that black
teenagers commit more crimes might be correlated to a shorthand assumption of criminality upon an encounter with a
black teenager, despite its inefficiency and likely inaccuracy. That would certainly explain instances of over-policing of
young black men.
The vulnerability of these arguments, particularly with respect to social ills like crime, is that they appear to readers
to operate as an apologia. Acknowledging the problems of over-policing and over-enforcement are not, however, a
justification for illegal behavior. Instead, they pose an equity question. Is it fair or constitutional to innocent African
Americans and Latinos to have unequally or inappropriately distributed penalties? Consider the following New Jersey
racial profiling case. In 1995, a New Jersey state judge dismissed charges against fifteen black drivers who, the judge
decided, had been pulled over without cause. n93 During the trial, it emerged that on this particular stretch of the
southern part of the New Jersey Turnpike blacks and Latinos accounted for 46 percent of the drivers stopped for
speeding, even though they were only 15 percent of the speeders. n94 This evidence did not show that there was not a
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higher proportion of black drug couriers along this route - the purported suspicion leading to these stops - but rather that
the rate of stop was disproportionate and resulted in a discriminatory over-policing. Moreover, the effect of
over-enforcement or under protection as a result of racial biases may be to de-legitimize particular kinds of authority in
harmful ways. Over-enforcement may be more than inconvenient. It may be socially destructive. Thus, it is [*134] not
the case that if there were no inequality suddenly all gaps would be gone, but rather that the gaps are exacerbated and
extended by practices of inequality that are inconsistent with our stated values. In cases in which evaluations are not
based on generally agreed upon good social norms, we have to evaluate whether norms are merely operating as proxies
for race. n95 Addressing crime rates is altogether a different question from confronting the disproportionate punishment
of people of color.
The critiques are not only from the right, but also from the political left. Unlike some structural racism advocates, I
argue that the individual decision-maker role in inequality is extremely important. In an article a recent article, Richard
Delgado revisits Alan Freeman's distinction between victim-centered and perpetrator-centered responses to inequality.
n96 He argues that the question of intent, and the focus on unconscious racism, is a problematic lens through which to
understand inequality. Intent and unconscious racism only consider the internal experiences of whites but not the impact
upon people of color. In most cases, and particularly in the construct of law, the emotional sympathy of the law or court
lies with the accused rather than the accuser. Indeed, the fact that "no one wants to be called or considered a racist"
animates our sense of racial justice much more than the idea that "no one wants racism to exist." The emotional stakes
in being "unintentional" with racial discrimination make the intent standard not only inappropriate but also aggressively
misdirected. Hence, Delgado argues that rather than talking about unconscious racism, in which we are oriented towards
the subjective emotional states of white bad actors, we should look to the material consequences of racism upon its
victims.
As Delgado warns, focusing exclusively on social cognition research may lead to a perpetrator-focused account.
But if we consider instead the role unconscious bias plays in the process of deliberative decisions, social practices, and
their cumulative effect, it may give us information about the material conditions he argues should be at the center of
analysis. Cognition may be an individual process, but it has social dimensions. Cognition is both physiological and
socio-cultural. Our conceptualizations of things emerge from both socio-cultural factors and neural processes.
Moreover, as studies of developmental impairment and trauma demonstrate, the brain is altered by social environment.
n97 Cognition is even political, including [*135] both "victims" and "perpetrators" and all the valences of the signs and
symbols they use to organize the world.
Looking at structures rather than individual will, as Delgado proposes, is rooted in Marxist analysis. However, even
Marx understood the importance of individual consciousness in producing or sustaining these structures. n98 We should
be wary of avoiding examinations of individual actors and their decisions. David Theo Goldberg critiques Jennifer
Hochschild for locating responsibility for responding to the "plights and problems of the racialized poor primarily with
those closest to the problems: the individuals directly in touch with those whose values are seen to need transforming.
These include parents, schoolteachers, social workers, police, potential employers and local politicians." n99 He
negatively contrasts Hochschild's work with that of Elijah Anderson who is interested in structures of inequality.
Goldberg identifies this line of thinking with the "individual responsibility account."
I am sympathetic to Goldberg's concern with the punitive dimension of the individual responsibility account and
agree that Elijah Anderson's observations of structural forces are essential especially for understanding urban America.
But if we do not consider the actions of social workers, police, and parents, how do we believe in the capacity of
citizens to effect change? Relying completely on state action to effect change risks delimiting agency or locating it only
with elites. There must be a balance between structural considerations, individual action, and capacity believing and
building. The accumulation of actions of inequality, internal and external, must be confronted. We are not forced to
disregard material consequences if we attend to individual action, we must be attentive to both. And our solutions must
neither be completely structural nor completely individuated. Solutions must take place within the political process and
within our communities to have any social impact either on perception or on people's lives.
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If intent and determinism are not the basis for discrimination any longer, then they should not be the standard for
evaluating federal discrimination claims. But this conclusion is insufficient without offering an alternative standard.
And we cannot approach an alternative without a richer explanation of the structural consequences of racial inequality
and a social agenda that would support new constitutional standards - the way the civil rights movement supported civil
rights legislation and litigation. While antidiscrimination law should return to a disparate impact standard across the
board, it is even more important that new racial narratives be used to shift the very conceptions leading to disparate
impact.
Inequality as a practice occurs at the intersection of unconscious biases, group interest, and the use of narratives
about groups - which may be accurate or inaccurate - to effectively penalize or interpret situations to the [*136]
disadvantage of members of racial minority groups. At the same time, exceptionalism is operationalized, creating an
escape hatch, n100 either for people within groups or between groups. For example, Obama is an exception to blacks and
East Asian immigrants are an exception to minorities. As well, racial narratives are neither all negative nor all positive,
but contingent and fluctuating, even sometimes ideologically neutral. The solutions to post intent racism must respond
to this reality.
IV. Why Isn't This Just Old-Fashioned Racism?
One of the critiques of previous bodies of scholarship arguing that it is useful to find a new explanatory framework for
racial inequality is that the new frameworks do not necessarily look different from old-fashioned racism. But, after
every significant social transformation in U.S. history, there has been a shift in the way race works in our society as a
result of the social impact of racial ideology combined with the particularities of that moment in time, factors that are
separate from values or rules. This period is no different.
Old-fashioned racism can be defined by the combination of a biologically based theory of racial inferiority and the
support for formal discrimination. Other terms for old-fashioned racism have included: redneck racism, n101 blatant
racism, n102 and classical racism. n103 While there is a clear distinction between biological justifications for racism and
others, the distinction fades when behaviors are attributed to groups without accounting for whether the root is found in
biology or culture. The stereotypes of black people as lazy, stupid, amoral, loud, violent, and out of control have been in
circulation for many years. n104
These have not depended upon advocacy of formal discrimination or biological argument for their maintenance,
and yet they have been used as justifications for biological arguments as well as culture of poverty arguments about the
underclass. Although there have been many theories developed about "new racism" including: symbolic racism, n105
modern racism, n106 subtle racism, n107 racial resentments, n108 ambivalent racism, n109 laissez [*137] faire racism,
n110 and aversive racism, n111 critical responses to these categorizations have often said that these new racisms are
nothing more than underlying old racism with the veneer of conservative morality based politics. Others have argued
that one should not differentiate between new and old racism because prejudice and stereotypes have the same result strong evaluative reactions to a particular group - regardless of differences in terms of cognitive content. This approach
is philosophically consistent with Freeman and Delgado's victim-centered approach. It suggests that the immediate
causal explanation is less relevant than the impact of racial inequality and the structure of racial hegemony, which may
take different forms at different moments, but ultimately supports one particular ideological norm, i.e., the superiority of
whites.
The problem with ascribing old-fashioned racism to current racial inequality is both a practical and ethical one.
First, it implies that little has changed since social transformations of the civil rights movement. Whether one is satisfied
or not, it is undeniable that significant changes have taken place with respect to racial inequality. Moreover, because no
one wants to be called a racist, or few will admit to it, why would we remain committed to a definition of racism that is
difficult to establish or find a practical response to? Do we force people to admit they hold racial animus, even if it is
unconscious? Should we encourage people of color to always assume that inequality has conscious malice associated
with it?
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Implying that inequality is completely a manifestation of thinly veneered, old-fashioned racism risks accusing the
entire nation of deliberate hypocrisy. On the other hand, if we see inequality as beyond our control, if we say none of it
is deliberate and all of it is unconscious and therefore irremediable, we limit our belief in the capacity for change. To
advance democratic principles, one must maintain some belief in will and deliberation, regardless of whether the
consequences of non-deliberate inequality mirror those of deliberate inequality. The motivations of the actor, the
political unit, the civic unit, and social processes matter. For that reason, post-intent racism should be treated differently
even if the consequences are largely the same. The terms of engagement are distinct. It is clear that civil rights activists
saw that different rules mattered. After Brown, having the rule of law on their side invigorated the civil rights
movement. Civil rights activists saw possibility within the context of formal rules for the first time in over sixty years
and took advantage of it.
Particular examples of documented inequality help clarify post-intent racism's usefulness among a group of "new
racism" theories. There are two areas that many people immediately interpret as evidence of old-fashioned racism, but
these areas and their surrounding discourses are excellent [*138] examples for the descriptor "post-intent racism."
These are racial name bias and racial voice identification bias, two proxies for racial group membership that are highly
connected to economic, legal, and cultural inequality.
A. Case Study: Racial Name Bias

"...with names like Shaniqua, Taliqua and Mohammed and all of that crap, and all of them are in jail." Bill Cosby
quoted at the NAACP gala event honoring the 50th anniversary of Brown v. Board of Education, May 17, 2004

In a recent article, Marianne Bertrand and Sendhil Mullainathan conducted a study of response rates to resumes sent to
potential employers in Chicago and Boston. n112 The fictional resumes were assigned either very African American or
very white sounding names. n113 The results showed that white names received 50 percent more callbacks for
interviews. For whites, a higher quality resume elicited 30 percent more callbacks, whereas for African Americans it
elicited a far smaller increase. The authors created addresses for the resumes as well and showed that living in a
wealthier - or more educated, or whiter - neighborhood increased callback rates significantly for whites but not for
blacks. n114 Moreover, they found that federal contractors did not discriminate less than other employers n115 despite
more rigorous requirements under equal protection laws.
They also examined whether race specific names were a proxy for social class based upon the education of birth
parents. The higher socio-economic class black names, generally African names, did not render less discrimination than
those names associated with lower class blacks such as Latonya or Leroy. n116 On the other hand, the "white names"
were above average in class in general: on average the whiter the name, the richer the people. n117
They did find some differences among occupations. The highest discrimination ratio was for administrative
supervisors, where whites were 64 percent more likely to receive a callback. Executive positions showed the lowest
discriminatory response, with whites having only a 33 percent higher chance, and the second lowers gap was for clerical
work, 38 percent. n118 With respect to industry, the callback rate gap was greatest in finance, insurance and real estate,
and smallest in health, education and social services. n119 Interestingly, business related professions and mid-level
professional jobs showed the greatest discriminatory response. However, there was discrimination across the board.
[*139] How you interpret the social practices explaining this research depends in part on your theory of how racial
inequality operates. One who believes that new racism is merely old racism with a veneer would probably interpret this
as evidence of blatant efforts by employers to keep blacks out of the interview pool - either absolutely or simply to
minimize the number of black candidates that have to be considered. Proving this interpretation, however, requires
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information about what happens in interviews. Are the blacks who get interviews and come into the office, the ones
without racially identifiable names, rejected from the hiring pool or subject to some other weeding mechanism? Recent
research by David Figlio in Florida public schools suggests that children with distinctively African American names,
although more likely to be promoted to the next grade level at the appropriate time, are less likely to be recommended
for gifted programs. n120 He theorizes that teachers associate the black names with low parental involvement or
socioeconomic status, and therefore do not recommend the children to gifted programs. Conversely, the students with
distinctively black names are more likely to be promoted because of some positive racial identity associated with the
distinctively black names that increases school success. n121 Figlio finds, in contrast, that Asian children with racially
distinctive names are more likely to be recommended to gifted programs, n122 indicating that the name's "Asianness" is
connected to positive assumptions about intelligence or school success. Moreover, he found that even within families, a
child possessing a distinctively black name was less likely to be recommended for a gifted program than a sibling with a
more mainstream name. n123 This further indicates that there is a negative association with the blackness of names,
rather than some familial feature or all black people. Figlio's research establishes that the aversion is not a thinly veiled
form of old-fashioned racism, but rather a negative association with something that is distinctively black. One might
call this the "Bill Cosby effect." The names may be a sign of undesirability because they are associated with black
people. This association may well have a significant disparate impact on black students or employees without being
intentional, absolute or even eliminating all black people. Still, the individual party with the "black" name may be
unfairly influenced by a name that, while not an immutable characteristic, may be a powerful racial proxy.
An article by Roland Fryer and Steven Levitt considers, however, why their research does not confirm that having a
distinctively black name creates economic disadvantage. n124 The outcomes are virtually the same, regardless of how
"black" a person's name. They theorize that names reflect, rather than cause, socioeconomic status, skills, and
marketability. To illustrate this point, they cite the concentration of distinctively black names in [*140] the most
segregated and impoverished communities. n125 How then do we account for David Figlio's research, which suggests
that even within families names may operate as an educational disadvantage? Perhaps it is useful to conceptualize
name-based discrimination as just one of many proxies for race that operate in a person's life - along with language,
dress, address, and many others. While a child named Michael, an extremely popular name for African American boys
of all social classes, may not be disadvantaged by his name, there may be some other distinctively black feature that he
carries which operates to disadvantage him according to a racial narrative. n126
The post-intent paradigm understands how name-based discrimination can disadvantage black people, but does not
require looking to the internal motivations of the people involved to answer. It also shows how an irrational association,
such as the correlation between mainstream names and desirability, status, and competence, is related to disparate
impact.
Can the law resolve the problem of name-based discrimination? Should there be potential claims using
name-discrimination as a proxy for race? How does one collect evidence or distinguish between names? Is Monique, a
very popular African American name, to be treated the same way as LaKeisha? Should Arabic names, also common
among African Americans, be given the same treatment as those that are of African American vintage? If those with
Arabic names are being discriminated against, do we assume that discrimination is based upon national origin or race?
How should the disadvantage of a white person with a black sounding name be treated? It becomes clear quickly that a
legal resolution would not protect everyone. And it would be quite difficult to identify a Title VII violation, in addition
to the challenge of establishing a class, case or controversy. Because of the correlation between race and culture, one
can find many different iterations of this kind of problem. For example, researchers have discovered that employers use
neighborhoods, addresses, and city or suburban school attendance as screening devices for employees, all of which also
have operated as proxies for race and class. n127 While it is useful to maintain standards of review in order to enforce
social norms, it is unclear how we would create a coherent framework in law to address such inequalities. In fact, name
discrimination shows that affirmative action is one of the few clear ways to address disadvantaging, race-neutral effects
because it employs a transparent process to redress irrational norms.
[*141]
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B. Case Study: Racial Voice Identification
Although racial voice identification is similar to name discrimination, it is more easily litigated. For example, in
Clifford v. Chandler, the U.S. Court of Appeals for the Sixth Circuit recently ruled as permissible a lay witness's
testimony that a black defendant could be identified by voice alone. n128 In reaching its conclusion, the court cited a
study in which "421 students at Stanford University were asked to identify the racial identity of twenty different
speakers, and students correctly identified the African American males 88% of the time." It further supported its holding
by citing cases from other jurisdictions that held in favor of similar racial voice identification testimony. n129 Critics of
the opinion referred to it as a ratification of linguistic profiling - negative identifications according to language patterns
that operate as a proxy for race or national origin. Linguist John Baugh is the primary author of the idea of linguistic
profiling and was, ironically, also cited in the Clifford opinion because of his research showing that racial group
membership could often be identified by voice.
There is a problem with identifying someone as "sounding black": It seems deterministic and therefore makes us
uncomfortable. However, Black English is a language n130 and therefore acknowledging its existence is not
deterministic. Because it is a language without formal definition, it tends not to be translated or spoken outside of the
group. One does not learn Black English in a formal sense, and even informally it is uncommon to hear it spoken by
non-black Americans. Accordingly, there is a high correlation between speaking the language and being black, even
though all black people do not speak the language.
In another context, when a realtor fails to show people houses because of racial voice identification, over the
telephone for example, it may be an absolute racial proxy or it may reflect a non-deterministic racial proxy such as not
wanting "that" type of black as a client or in a particular neighborhood. The story attendant to the voice, about what will
happen when the person appears, may be attached to larger narratives of neighborhood declension which have nothing
to do with that individual but everything to do with the kind of balance that is comfortable for whites. The realtor may
be protecting the interests of other clients based on the class and cultural significance of Black English or she may be
truly attempting to keep all black people out. But then again, even the realtor who sees a black face and refuses to show
homes to that individual may not refuse to show homes to all black clients. The client's style, dress, or presentation may
fit into particular racial narratives that allow the realtor to engage in what she believes to be a race-neutral evaluation.
[*142] In light of fair housing laws, denying a client access to homes based on either language or blackness
constitutes invidious discrimination. However, "there is little case law documenting the use of linguistic profiling to
circumvent the fair housing laws. While the practice is well-known within the fair housing industry, most cases brought
under this theory settle leaving a void in the case law and an inability to track the frequency and success of these cases."
n131 There remains a central challenge in approaching this problem: Namely, how should we conceive of the practice of
racial voice identification itself, in addition to its consequences?
The articles that decry racism in racial voice identification cases have a remarkable incoherence that does not
appear to derive simply from the intent of the articles, or from a lack of authorial rigor. In fact, this incoherence evinces
the limitations of defining racism only in intentional or deterministic terms. According to Dawn Smalls' article,
"Linguistic Profiling and the Law," the Clifford opinion provides no legitimate basis for allowing testimony that voices
can be discerned as distinctively "black." When discussing housing discrimination cases, she argues that linguistic
profiling is invidious discrimination. Bafflingly, she justifies her argument by propounding evidence that dialect-based
discrimination occurs because whites can identify the voices of black people. n132 In other words, Smalls and others,
Benjamin Kohler and John Kon for example, argue against the Clifford ruling for its deterministic possibilities by
showing that all blacks do not sound a certain way at the same time as making another argument based upon evidence
that blacks do sound that way. Smalls writes, "Clifford v. Chandler affirms the legality of racial identification based on
speech by a lay witness. Inherent in this decision is the notion that race is something that can be easily perceived using
some objective standard that fosters certainty." n133
While it is true that deterministic accounts of voice and race are dangerous, it also would be bizarre in this media
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saturated culture for anyone to think that all black people necessarily speak Black English. Surely, people know that
language is not deterministic. The problem is not, as these authors suggest, determinism in the Clifford case or intent in
the housing cases. Instead, the issue is the negative associations rendered with black language in both examples. In the
housing cases, Black English is a signifier for undesirability - a direct or likely indicator of race, or socioeconomic or
cultural status. In the criminal law context, the Clifford decision elicits the fear that "sounding black" will mean that the
perpetrator was necessarily black. The association between black language and social ills may unfairly prejudice juries,
thus becoming a question of social narrative rather than courtroom evidence. Kohler says, citing Jody David Armour:

A large part of Armour's analysis of unconscious racial fears deals with the widely held misperception that most blacks
have a higher propensity to engage in violent acts. Allowing lay witnesses to conjecture about an individual's race in
trials dealing with drug-trafficking, such as Clifford, or [*143] in rape trials, such as Kinard, n134 without directly
addressing the hidden prejudices and stereotypes that individuals hold about people of color, encourages jurors to
respond based upon suppressed [or not so suppressed] reliance on a negative black stereotype. n135

This is why Smalls stresses that there is a white co-defendant who claimed that he committed the crime for which
Clifford is being prosecuted, and that the "sounding black" testimony of the police officer trumped this evidence. The
facts of the case and the white co-defendant's admission indicate some prejudice - perhaps the jurors made a negative
association with the "black voice." The dilemma the authors have is that neither disparate impact analysis nor intent
standards provide the language to describe this problem. However, post-intent racism, understanding the aversive and
narrative response to features of blackness, does.
Another problem might be the role that coding and signifiers play in misperceptions of language. Benjamin Kohler
writes, "Lanita Jacobs-Huey found that a white male subject who assumed 'the style and speech associated with African
Americans was misidentified over the telephone as black ninety-two percent of the time, whereas two African American
participants were identified as black only ninety-two and eighty-five percent of the time." n136 However, this evidence
does not mean that Black English is not legitimately identifiable; it just means that the heuristics we use to determine
certain features may lead to incorrect identification. For instance, if someone says the word "be" five times in a
sentence, they probably aren't speaking Black English, but may be mocking it in a way that convinces others. Smalls
persuasively argues that the defense erred by failing to analyze the defendant's voice in Clifford, but that seems to be an
issue for rebuttal testimony. We can guess why the defense did not provide it: The defendant may very well have been a
Black English speaker.
There is a high degree of correlation between Black English and black people. Its "blackness" makes people
resistant to recognizing it as formal language despite linguists' agreement that it is. Therefore, when realtors engage in
linguistic profiling, their actions should be treated as invidious racial discrimination. Courts should admit evidence of
"sounding black," but the observer's veracity should be tested and established. As Tanya Hernandez warns, delimiting
racial references in the interest of seeking racial equality does not bring us closer to justice. In fact, it may mask the
multi-layered proxies for race that are part of the practice of inequality. n137 On the other hand, the use of Black English
must be dissociated from an absolute direct correlation between blackness and any particular behavior. An
oft-recognized idea on the left is that thick conceptions of race, as described by Reva Siegel, may be either
subordinating or liberating, but the same distinction is not as commonly recognized among thin conceptions of [*144]
race. One can thinly conceptualize some racial features, like language, as a mutable characteristic rather than absolute
proxy for racial group membership. However, this conceptualization may or may not be legitimate as a basis for
distinguishing or discriminating among people. Therefore, in disparate impact claims, some rational relation test should
be applied, as a defense, to avoid encouraging the low evaluation of things that are black and value neutral.
V. Strategies: New Standards, New Stories, Building Capacity
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Although this article describes "post-intent" racism, it does not reject all anti-classification principles or the intent
standard as a minimum. We should maintain a special place for intentional racism as particularly bad and contrary to
our national ethos. And we should use a wide swath of evidence about the deliberate use of racial proxies to substantiate
intentional discrimination claims. Moreover, given the evidence of unconscious bias, group position, and racial
narratives, disparate impact should be an alternative basis for raising antidiscrimination claims under equal protection
and Title VII. The defense should bear the burden of establishing a rational relationship, especially considering Gaertner
and Dovidio's research on the flawed race-neutral approach. In this case too, there should be admissible evidence of the
use of racial proxies to sharpen the requirements of rational relationship. I argue, as well, that anti-subordination
principles should not be treated as unusual in equal protection doctrine, but as a constant delimitation upon
anti-classification. In other words, racial classification is inappropriate unless the classification serves the goals of
anti-subordination, addresses disparities rooted in historic injustice, or promotes some common good like the equitable
provision of resources.
It would be unwise to simply reject the intent standard and romanticize disparate impact. Disparate impact doctrine
also can be used to support damaging racial narratives. For example, disparate impact analysis has played a dangerous
role in the culture of describing test bias. n138 Often, instead of saying educational inequality is bad, it seems to say that
testing is bad because black children cannot do well. This is both an unequal stance, and also one that does not attempt
to address underlying problems of educational inequality. Disparate impact may be more likely to address a broader
range of inequality than the intent standard, but it is not enough. We should, therefore, look beyond simply restoring the
disparate impact standard and develop more appropriate standards for responding to racial discrimination.
At the same time, even if we acknowledge that anti-classification principles have supplanted the goal of
anti-subordination, they may still be useful. An anti-classification model may provide a political framework which
[*145] reveals new strategies for addressing inequality n139 outside of racial group membership. For example, we may
confront inequality via key racial proxies like language, class, or neighborhood, or at least add those to racial categories
to demonstrate invidious discrimination. If, as suggested earlier, we look to these proxies for group membership, and
not just race, as a source of inequality, then we may address much more racial discrimination.
One useful goal is to encourage creativity within our existing frameworks for evaluating discrimination. Our legal
language and concepts move slowly, and therefore paradigm shifts in the law often arise through the art of argument
rather than the mere illumination of some new reality. The law, as a cultural institution, frequently follows broader
cultural patterns. While today resistance to responding to racial inequality is shaped by the prevalent narratives about
the failures and costs of those who are poor, of color, and undocumented, there are other narratives that we can draw
upon to weaken that resistance.
To respond to the power of our current racial narrative, we must return to understanding what promoted the civil
rights revolution: a shift in racial narratives. n140 This argument does not adhere to what has been described as the
empathic fallacy, n141 the idea that if you just create an empathetic response you can get citizens to respond to racism.
Rather, the rhetorical and ethical power of the civil rights movement shifted the national discourse. Shifting narratives
does not mean simply changing images on television or in books. It involves the deliberate efforts of groups of citizens
to change the practice and discourse around race and trigger a cultural paradigm shift. It requires civic participation and
engagement, and a distinctive set of ideas about what participation and engagement mean given the cultural and
political frameworks of marginalized people.
We also must shift the narrative of how to appropriately respond to the ills of the poor, colored, and marginal in our
society. A charity based, care-taking model replicates images of damage and incapacity among those communities.
Instead, these communities must be agents of their own transformations, and must choose the new narratives that
describe their communities. This is both an internal and external process - one that changes perceptions as well as
practices. But to begin this process of transformation, we must institutionalize John McKnight and John Kretzmann's
work on creating capacity building communities or "asset based community [*146] development." n142 McKnight and
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Kretzmann argue that we must depart from a needs-driven and deficiency-oriented model of responding to poor, urban
communities and instead embrace capacity oriented models which begin with an inventory of the skills, associations,
and networks of community members. They argue that this orientation does not eliminate the need for external support,
but rather that communities must be organized and mobilized to capitalize upon that support. Moreover, this model has
the possibility of shifting how citizens view themselves and their communities.
Capacity building is not only found in community activism, but also in research initiatives in which individuals
work collaboratively to solve social problems and to consider the ideas and experiences of the citizens living within the
community. It should even appear as an ethos for how we develop funding equations for social policy measures. Our
minimal policy efforts at creating "capacity" have failed to be inclusive of the parties being capacitated, and appear to
be more punitive than assisting.
The capacity building model does not reject the ideas underlying structural racism analyses, but it recognizes that
democratic society and principles require citizens to participate. The economic marginalization of communities of color
correlates disturbingly with degrees of participation in larger civic cultures with respect to everything from election
platforms to school board policies. n143 It is quite common to hear anecdotal references about black students in urban
schools rejecting school success as "acting white." The scholarly origins of this idea, found in the work of sociologist
John Ogbu, were based upon a study of eight African American high school students. However, the majority of
subsequent researchers studying the phenomenon have shown that the "acting white" argument is not substantiated.
Darity and Tyson write, "Social scientists have produced little empirical evidence to substantiate the claim that an
'oppositional peer culture' or 'a burden of acting white' is pervasive in the black community or that either explains the
underachievement of black students." n144
Unfortunately, the anecdotal evidence lives, even making its way into Barack Obama's 2004 speech at the
Democratic National Convention. "Go into any inner city neighborhood, and folks will tell you that government alone
can't teach kids to learn. They know that parents have to parent, [*147] that children can't achieve unless we raise their
expectations and turn off the television sets and eradicate the slander that says a black youth with a book is acting
white." n145 Indeed, the narrative is a very convincing one in the eyes of many Americans. But consider, for a moment,
the example of the Baltimore students who, on their own volition, began to protest the inadequate education they were
are receiving in Baltimore City Schools, including the lack of advanced placement courses, expert teachers, or equal
funding. n146 These students, a multiracial but largely African American group, tell a story that is supported by the
social science data. They do want to achieve academically. However, the manner in which they tell the story likely has
greater narrative shifting potential. The narrative shifting is both internal and external. They adopt a group membership
defined not by academic failure, but rather by aspiration and engagement. And the students identify themselves to
others as individuals who long for achievement. It provides a way of being and acting that resonates within. Hopefully,
it also resonates with viewers or listeners who decry black children for not studying hard with little thought to what
studying hard in a terrible school gets you: a terrible education.
In response, society should shift resources towards capacity building institutions and communities. Legal
academics should work collaboratively with these young people, for example, to imagine ways to approach educational
equity and access. In addition, successful school finance equalization cases n147 show that there are more possibilities in
litigation that move toward educational equalization than many have imagined. Action outside the context of litigation
is also crucial. We must craft policy measures that build capacity directed by the interests of communities of color and
that support "voluntary group membership" n148 organized around goals, values and ideas. Identity, in the goal of
addressing racial equality, need not be totally defined by negative characteristics applied to an "ascriptive" identity, but
it may be a combination of values developed through voluntary membership, and shared cultural, or social identities.
Finally, it is of paramount importance to not resign all resolution to the political winds. In this regard, I agree with
Senator Obama's statement, "Government alone can't teach kids to learn." n149 Capacity building is internally directed.
It asks: What will we do to change our outcomes, possibilities, and lives?
This conclusion may seem to suggest that we only look to communities of color rather than government, courts, or
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white members of our community for solutions. But that is not what is intended. Instead, it acknowledges [*148] that
the current outcomes are too dire to wait for sufficient policy responses, or to assume that those not immediately
impacted by the practice of inequality will rush to partner in these goals. Naturally, policy responses are never enough,
even though they are incredibly important. Moreover, the policy responses that would adequately address the problem
of racial inequality and disparity can only be sustained if citizens view them as legitimate. To the extent that
participatory and collaborative narrative shifting responses have social impact, they also facilitate the development of
appropriate social policy, and affect the perceptions and orientations of the wider witnessing and listening public. To
respond to post-intent racism, not only do we need post-intent legal standards, we need post-intent activism.
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